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Dl VI SION OF ADM NI STRATI VE HEARI NGS

ARTURO TABQADA,
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CASE NO. 91-0331

RECOMMVENDED ORDER

Pursuant to Notice

Hearing Oficer of the Division of Adm nistrative Hearings,

this cause was heard by Linda M Rigot,

t he assi gned
on April 16, 1991,

in Mam, Florida.
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M am , Florida 33102-9100

For Intervenor: Robert V. Elias, Esquire
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Commi ssi on
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| SSUE PRESENTED
The issue presented i s whether

in the ampbunt of $5,070.51 for additiona
of 1983 and Septenber 30, 1986.

Bui | di ng -
Fl ori da 32399

Respondent

Room 226

has correctly billed Petitioner
electricity consuned between January



PRELI M NARY STATEMENT

After Respondent Florida Power & Light Conpany backbilled Petitioner for
additional electricity consuned, Petitioner filed a conplaint regarding that
backbilling with the Florida Public Service Comrission. The Conmi ssion issued
its Notice of Proposed Agency Action/ Order Approving Backbilling of Estimated
Usage of Electric Consunption, and Petitioner tinmely requested a formal hearing
regarding that prelimnary determination. This cause was thereafter transferred
to the Division of Admi nistrative Hearings for the conduct of that forma
proceeding. The Florida Public Service Commission's Petition for Leave to
I ntervene was subsequently granted.

The Petitioner testified on his own behalf. Respondent presented the
testinmony of Kevin J. Burke, Enory B. Curry, Martha Liin, and Curtis J. Batnman
Addi tional ly, Respondent's Exhibits nunbered 1-15 and Petitioner's Exhibit
nunbered 1 were admitted in evidence.

Petitioner and Respondent submtted proposed findings of fact. The
Intervenor waived its right to do so. A specific ruling on each proposed
finding of fact can be found in the Appendix to this Recommended O der

FI NDI NGS OF FACT

1. Respondent's neter #5C50349 was installed at 11145 NW 3rd Street,
Mam , Florida, in February of 1969.

2. Petitioner connected electrical service at that address on March 18,
1977, when he, his wife, and his daughter noved into a nobile hone | ocated at
that address. They continued to reside there until approximately January 31
1987. Petitioner was the custoner of record during that time period and
benefitted fromthe use of electricity at that address.

3. On Septenber 30, 1986, Kevin Burke, a nmeter nan enpl oyed by Respondent,
i nspected neter #5C50349 at Petitioner's residence. H s physical inspection
reveal ed that there were drag marks on the nmeter disc and that the di sc had been
lowered. Drag nmarks and a |l owered disc indicate that energy consunption is not
bei ng accurately registered on the meter. |In addition, the custoner's air
condi tioner was on, but the disc was not rotating.

4. 1t was clear to Burke that the custoner's nmeter had been physically
altered. He replaced the tanpered neter with a new nmeter on that same date. He
carefully positioned the tanpered nmeter in a foambottom neter can contai ner and
transported it to Respondent's storage room for safekeeping. The physica
alterations to the nmeter were not, and could not have been, caused by i nproper
handl i ng by Burke.

5. On Novenber 18, 1986, Petitioner's tanpered neter was tested by
Respondent' s enpl oyee Enory Curry. He performed a physical inspection of the
meter which reveal ed that the inner canopy seal had possibly been gl ued back
toget her, the bearings had been tanpered with, the disc had been | owered, and
drag mar ks appeared on the bottom of the disc.

6. Curry then performed a watt-hour test. The full |oad portion of the
test registered only 41.4% and the light |load registered 0. Each test should
have resulted in a reading of 100% plus or mnus 2% The mat hemati cal wei ghted
average for Petitioner's neter was 33.1% This neans that only 33.1% of the
electricity actually used in the Taboada househol d was bei ng recorded on the



meter. 1In effect, Petitioner was not being charged for 66.9% of the energy
bei ng consunmed at the househol d.

7. Respondent verifies the accuracy of its watt-hour test weekly in
accordance with industry standards. The watt-hour test has been sanctioned by
the Florida Public Service Conm ssion

8. A veri-board test was al so perfornmed on the neter. The results of that
test were 20 over 8. This neans that Petitioner's meter was only registering 8
kw when 20 kw was placed on the nmeter. The neter should have registered 20 kw.

9. Using the weighted average registration of 33.1% fromthe nmeter test
card, Respondent backbilled Petitioner's account for the 66.9% of the energy
consunmed that the nmeter was not registering. The as-billed amunt was
subtracted fromthe conputer-generated rebilled amount to determ ne the anount
to backbill. The rebilled anmount was determ ned by a conputer program which
takes into account the varying franchi se fees, fuel adjustnent rates, taxes, and
other rates in effect for each nonth of the rebilled period. Based upon that
conmput er program Respondent backbilled Petitioner for an additional 61,379
kil owatt hours consuned. Respondent's nethodol ogy for calculating rebillings is
a reasonable estinmate for determ ning the anbunt of energy consuned where there
has been neter tanpering.

10. Petitioner's account was backbilled $5,070.51 from January, 1983, to
Sept enber 30, 1986, the date on which the new neter was set. The January, 1983,
date was sel ected because Respondent had not retained Petitioner's billing
records prior to January, 1983.

11. Since Respondent’'s investigation did not determ ne whether Petitioner
physically altered the neter or whether it was altered by soneone el se,
Respondent treated Petitioner's account as an inherited diversion. Accordingly,
Respondent seeks no relief fromPetitioner other than paynent for the estimated
el ectrical usage.

12. A conparison of Petitioner's bills after the new neter was set on
Sept enber 30, 1986, with past bills shows that Petitioner's electric consunption
al nrost doubl ed. Since electrical usage varies throughout the year, a conparison
is done by conparing the same nonth for consecutive years. For exanple, January
bills are conpared to January bills, and February bills are conpared to ot her
February bills. A valid conparison cannot be done by conpari ng Novenber to
Decenmber and Decenber to January.

13. In response to Petitioner's conplaint that his tanpered neter had been
accurate but the new replacenent neter was running fast, Respondent renpved the
repl acenent neter, replacing it with yet another. The replacenent neter was
then tested by Respondent and was determined to be 100% accurat e.

14. Although Petitioner had sone gas appliances, the electrical appliances
whi ch existed in his nobile home were capabl e of consuming the kilowatt hours
per nmonth which were rebilled by Respondent.

CONCLUSI ONS OF LAW
15. The Division of Adm nistrative Hearings has jurisdiction over the

subj ect matter hereof and the parties hereto. Section 120.57(1), Florida
St at ut es.



16. Section 366.03, Florida Statutes, provides, in part, that "No public
utility shall make or give any undue or unreasonable preference. . .to any
person. . . ." In the case of Corp. De Gestion Ste-Foy, Inc., v. Florida Power
& Light Co., 385 So.2d 124 (Fla. 3rd Dist. 1980), this statute was interpreted
to nean that a public utility shall charge the sane rates to all custonmers, that
a public utility is required to collect undercharges from established rates even
if the undercharges result fromthe public utility's own negligence, and that
the custoner of a power conpany has no defense to charges for electricity which
was actual ly furni shed but which had previously been underbill ed.

17. The Florida Public Service Conm ssion has promul gated rul es which
govern this situation. Rule 25-6.104, Florida Adnministrative Code, provides
that "In the event of. . .nmeter tanpering, the utility may bill the customer on
a reasonabl e estimate of the energy used.” This Rule does not consider the
guilt or innocence of the party who may be benefiting fromthe nmeter tanpering.
It does, however, authorize Florida Power & Light Conpany to recover | ost
revenues using a reasonable estimate when a tanpering condition has been
identified. The methodol ogy used by Respondent to cal cul ate the anmount to be
rebilled to Petitioner is a reasonable estimte of the amobunt of energy consuned
by Petitioner. Further, the one-year limtation on backbilling for undercharges
does not apply in the case of neter tanpering. Rule 25-6.106(1), Florida
Admi ni strative Code. Finally, Oiginal Sheet No. 6.061, Section 8.3 of
Respondent' s approved tariff authorizes Respondent to adjust prior bills for
services rendered due to neter tanpering

18. Respondent presented conpetent, substantial evidence to show that
Petitioner's neter had been tanpered. A visual inspection alone was sufficient
to reveal that the neter had been tanpered. Further, Respondent properly tested
the meter in accordance with the rules of the Florida Public Service Conm ssion
and the manufacturer's instructions. The tanpered neter regi stered a weighted
average of 33.1%of the electricity consuned, which is well below the 98%
wei ght ed average standard for a properly functioning nmeter required by Rule 25-
6.052(1), Florida Adm nistrative Code.

19. Respondent used a reasonabl e net hodol ogy for conputing the anount of
ener gy which had been consuned at Petitioner's household for which Petitioner
had not been billed. Since Respondent had not retained records prior to January
of 1983, it was unable to determ ne when the tanpering occurred. It therefore
assuned that Petitioner had inherited the tanpered neter and limted the relief
it sought against Petitioner to the undercharged amount only and only back to
January of 1983.

20. Further, in pursuing its claimagainst Petitioner, Respondent noted
that Petitioner's energy consunption increased when his tanpered nmeter was
replaced with a new neter. In response to Petitioner's claimthat his tanpered
meter was correct and that his new neter was running fast, Respondent renoved
the new neter and tested it. Those test results indicated that the new neter
was accurately registering the anount of electricity being consumed. Respondent
al so verified that the amount of electrical equi pment contained in Petitioner's
nmobi | e home was sufficient to use the anount of energy for which Respondent is
seeki ng paynent.

21. Petitioner contends that Respondent has made a m stake, that the
alterations to his neter occurred after the neter was renoved fromhis
resi dence, that he did not have sufficient electrical equipnent at hone to
justify Respondent's billing, and that Respondent's testing was inconplete.
Petitioner presented no conpetent evidence in support of his allegations, and



Respondent has presented conpetent, substantial evidence to clearly refute
Petitioner's allegations. Respondent tested Petitioner's nmeter and cal cul at ed
his rebilling in accordance with Florida Statutes, the Rules of the Florida
Public Service Comm ssion, and Respondent's approved tariff regardi ng tanpered
meters, and Petitioner has presented no conpetent evidence to the contrary.

RECOMVENDATI ON
Based upon the foregoing Findings of Fact and Conclusions of Law, it is,
RECOMVENDED that a Final Order be entered finding that Respondent has
correctly backbilled Petitioner in the amobunt of $5,070.51 for additiona

electricity consuned between January of 1983 and Septenber 30, 1986.

DONE and ENTERED this 22nd day of July, 1991, at Tall ahassee, Fl orida.

LINDA M RI GOT

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 22nd day of July, 1991

APPENDI X TO RECOMMENDED ORDER

1. Petitioner's proposals |labeled introduction and evidence #3 have been
rej ected as not being supported by the weight of the evidence in this cause.

2. Petitioner's proposal |abel ed evidence #1 has been rejected as not
bei ng supported by any evidence in this cause.

3. Petitioner's proposal |abel ed evidence #2 has been rejected as not
constituting a finding of fact but rather as constituting argumnent.

4. Petitioner's proposal |abeled evidence #4 has been rejected as being
unnecessary for determ nation of the issues herein.

5. Respondent's proposed findings of fact nunbered 1-19 and 22 have been
adopted either verbatimor in substance in this Recommended O der

6. Respondent's proposed findings of fact nunmbered 20 and 21 have been
rej ected as bei ng unnecessary for determination of the issues herein.

7. Respondent's proposed findings of fact nunbered 23 and 24 have been
rejected as not constituting findings of fact but rather as constituting
concl usi ons of | aw or argument of counsel



COPI ES FURNI SHED:

M. Arturo Taboada
981 S.W 137th Court
Mam , Florida 33184

Steve Fel dman, Esquire

Fl ori da Power & Light Company
Post O fice Box 029100

M am , Florida 33102-9100

Robert V. Elias, Esquire

Fl orida Public Service Conm ssion
101 East Gai nes Street

Fl et cher Buil ding - Room 226

Tal | ahassee, Florida 32399-0863

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



